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governed. The legislature and the judiciary of Territories have
always been established by a law of Congress I do not say that,
while we sit here to make laws for these Territorir, we are not
bound by every one of those great principles which are intended
fc general securities for public liberty. But they do not exist in
Territories till introduced by the authority of Congress. These
principles do not, proprio rttore, apply to any one of the Ter-
ritories of the I'nited States, because a Territory, while a Ter-
ritory, does not become a part, and is no part" of the United
States.

"How did we govern Louisiana before it was a' State? Did
the writ of Hainan corpus exl--t in Louisiana during its Territorial
existence? Or the right to trial by jury? Who ever heard of
tnal by jury there before the law creating the Territorial gov-
ernment gave the right to trial by jury? No one. And I do
not believe that there is any new light now to be thrown upon
the history of the proce-eding- s of this Government in relation to
that matter. When new territory has been acquired it has
always been subject to the laws of Congre, to such law as Con-
gress thought proper to pass for its immediate government, for
its government during ita Territorial existence, during the pre-
paratory state in which it was to remain until it was ready to
come into the Union of the family of States.

"According to the gentlemen's reasoning, the Constitution ex-- tt

nds over the Territories as supreme law, and no legislation on
the subject is necessarv. This would be tantamount to saying
that, the moment territorv is attached to the United States, all
the laws of the United States as well as the Constitution of the
1 nited States become the governing rule of men's conduct, and
of the rights of property, because thev are declared to lie the
law of the land the laws of Congress being the supreme law as
well as the Constitution of the United States. Sir, this is a
Catliaa of rea.oning that cannot be maintained. The crown of
Kngland often makes conquest of territory. Who ever heard it
contended thpt the Constitution of England, or the supreme
power of Parliament, because it is the supreme law of the land,
extended over tte territorv thns acquired, until made to do so hy
a special act of Parliament? The whole hi.-tor-v of colonial con-

quests shows entirely the reverse. Until provision is made by act
Of Parliament for a civil government, the territorv is held as a
military acquisition. It is subject to the control of Parliament,
and Parliament mav rnake all laws that they deem proper and
neees.-ar- v to be made for its government: but, until such provi-fio-n

is made, the territory is not under the dominion of F"elish
law. And it ia exactlv noon the same principle tat Territories
coming t1 belong to the United States by acquisition, or by ces-

sion, as we have no ju cofoniac, remain to le made subject to
the operation of our supreme law bv an enactment of Cottcss."
OmtV Life of Daniel Webster. Vol. IL, pp. 3G2, 365, 360.

Mr. Webster and associate counsel had previemsly taken the
same position in their argument in the ease of American Ins.
Co. r. Canter. 1 Pet. 533, 538. Mr. Calhoun, of course, in the
debate referred to, took the opposite position.

Even assuming that Congress in the exercise of its legislative
power over organized territories is subject to fundamental limi-

tations respecting personal rights, it would not necessarily follow

that the provisions respecting grand juries and unanimous v

apply directly to such territories or even that they apply at
all. Congress might be so limited only by general inference
from the Constitution and the free and enlightened government
of which it is the basis, and, if so, it would be limited only in so

far as required by fundamental rights, to which class of rights
the rights in question may not belong. As to limitations by in-

ference rather than directly, the court in Mormon Church v.

V. 136 U. S. 1, said:
"Doubtless Congreee, in legislating for the Territories would

be subject to those fundamental limitations in favor oi personal
rights which are formulated m the Constitution and ifes amend-

ments; but these limitations would exist rather by inference and
the general spirit of the Constitution from which Congress de-

rives its jKiwers, than by any express and direct application of
its provisions."

And as to wlrether the rights In question are among the
fundamental rights, lloldrn r. Jlardy, 169 U. S. 366, may be
cited. In that case, while the court said, much as in the Mor-

mon Church case, "that there are certain immutable principles
of justiee which inhere in the very idea of free government
which no member of the Union may disregard, as that no man
shall be condemned in his person or property without due notice
and an opportunity of being heard in his defence," yet it also

said that "the law is, to a certain extent, a progressive science;

that in some of the States methods of procedure, which at the

tune the Constitution was adopted were deemed essential to the

protection and safety of the people, or to the liberty of the citi-

zen, have been found to be no longer necessary;" that "in sev-

eral of the Statea grand juries, formerly the only safeguard

against a malicious prosecution, have been largely abolished,

and in others the rule of unanimity, so far as applied to civil

eases, has given way to verdicts rendered by a three-fourth- s

majority;" that, quoting from a former decision, "while we take

just pride in the principles and institutions of common law, we

are not to forget that in lands where other systems of jurispru-

dence prevail, the ideas and processes of civil justice are also not

unknown;" lhat "there is nothing in Magna Charta, rightly

considered as a broad charter of public right and law, which

ought to exclude the best ideas of all systems and of every age;"

and then, in the light of the foregoing, the court added this sig-

nificant language:
' In the future growth of the nation, as heretofore, it is not

impossible that Congress may see tit to annex territories whose

jurisprudence ia that of the civil law. One of the considerations
moving to such annexation might be the very fact that the ter-

ritorv so annexed should enter the Union with its traditions, laws

ad systems of administration unchanged. It would be a narrow
on-- : ruction of the Constitution to rrquire them to abandon

ibee, or to substitute for a system, which represented the growth

of irenerations of inhabitants a jurisprudence with which they
had hat! no previoua acquaintance or sympathy."

In other words, the court considered indictments by grand

jv.ries and convictions by unanimous verdicts as matters of pro-

cedure rather than of fundamental right; and in holding, as it

has held, that indictments by grand juries fire not required in the

Statea by tho' Constitution, even in murder cases, Hnrtado v.

California, 110 U. S. 516, Bolln r. Yatraafttt, 17G U. S. 83,

and in apparently acqniearing in the i. v t) t v rdiets by eiarht

of the twelve jurors could be lawfully received in the States,
ven in criminal cases, Thompxtm r. I'tah, 170 U. S. 343, it

took the position that the "immutable principles of justice which
i here in the very idea of free government which no member of
the Union mav disregard" were not violated. The latest (Jan-

uary 15, 1900) expression by the Supreme Court of the United
States upon this question is one of uncertainty "whatever be

itionies without indictments by grand juries. lioUn v.
Nebraska, supra.

I am aware that it has been held that the provisions in ques-
tion apply ex proprio virjore to the District of Columbia, or at
least to congressional action with reference to such District
Callan v. WUmh 127 U. S. 540; Capital Traction Co. v. Uof,
174 U. S. L The decisions in these cases go far to support the
same view with reference to the territories, although the earlier
decision was based in part upon the assumption; which has been
shown above to be erroneous, that such had been decided with
reference to the territories, and the later decision was based upon
the earlier, and in the opinion of some writers the District of
Columbia may be distinguished from the territories, especially
those acquired after the adoption of the Constitution, with refer-
ence to the application of the Constitution. But assuming that
there is no such valid distinction, still these decisions do not affect
the present question, which relates to territory whose status has
not been determined.

It is true also that it has often been held that these provisions
of the Constitution were in force in the territories, but only be-

cause Congress had in each instance expressly provided, as it has
now provided in the case of Hawaii, that the Constitution should
have the same force and effect in the territory as elsewhere in
the United States. I do not wish to be understood from the
foregoing as being of the opinion that the constitutional provi-
sions in question would not extend to the organized territories in
the absence of an act of Congress in terms extending them. In-

deed, I believe that so far as dicta are concerned they support
the view that such provisions would so extend more strongly
than the opposite view. The mere fact adequately shown in an
appropriate manner that Congress has determined the status of
the territory as an organized territory of the United Statea or as
fully incorporated for all purposes as a part of the United States
may be sufficient in itself. I express no opinion upon this point.
What I do believe is that the question of the extension of such
provisions of their own force to even organized territories has
never been judicially decided and is generally regarded as not
having been settled. But whatever may be the decision, if a
decision is ever made, as to whether these provisions of tbe Con-

stitution extend of their own force to organized territories, that
is not the question here presented.

The question here presented is whether these provisions apply
of their own force to territory of the United States in the middle
of the three stages above mentioned territory acquired but
whose status has not been determined by Congress.

Upon this question some dicta, but no decisions, are cited in
support of the view that the constitutional provisions in question
do extend to territory under such circumstances. These dicta
are for the most part entitled to little or no weigbt, partly be-

cause they are of a general character and uttered with reference
to territory not in this stage but in the third stage above men-

tioned, or with referenoe to other questions than those here in-

volved, and partly because as many and as satisfactory dicta of
the same general character may le found on the opposite side.
Such dicta, on which ever side found, are entitled to little weight
except as read in the light of the facts and the questions involved
in the cases in which they were uttered. For instance, the fol-

lowing recent language of the United States Circuit Court of
Appeals for this Circuit, in Endlcman v. U. S6 Fed. 456,
(1898,) Although on its face pointing strongly in the direction
that the provisions of the Constitution do not extend to $he ter-

ritories, has but little bearing on the present case:

"The answer to these and other like objections urged in the
brief of counsel for defendant is found in the now well-establish- ed

eloctrine that the territories of the United States are en-

tirely subject to the legislative authority of Congress. They are
not organized under the constitution, nor subject to its complex
distribution of the povrers of government as the organic law,
but are the creation, exclusively, of the legislative department
and subject to its supervision and control. Benncr v. Porter.
9 How. 235, 242. The United States, having rightfully acquir-
ed the territory, and being the only government which can im-

pose laws upon them, has the entire dominion and 'sovereignty,
rational and municipal, federal and state."

Nor is the opinion, often expressed, that Congress in legislat-

ing for the territories has the 'combined powers of the federal
and of a state government, entitled to much weight in thia con-

nection, although if taken literally it would mean that Congress
might do away with grand juries and unanimity of verdicts in
the territories, for it is well settleel that this may be done by a
state government.

The Uniteel States are a sovereignty. It has under the Con-

stitution power to acquire territory by conquest, treaty or act of
Congress. The purposes for which, the extent to which, or the
manner in which it may acquire territory are not limited by tha
Constitution. The sovereign power to acquire territory carries
with it the incidental powers usuallv exercised bv sovereignties

a af w

in similar cases one of which incidental powers is the power to
allow the newly acquired territory to remain for certain purposes
foreign and not to regard it as at once put upon the same fooling
as other territory. This is the basis of the decision in the
Peacock case. This power is not in derogation of the Constitu-

tion, nor does its exercise operate as a suspension of the Con-

stitution. It is a power granted by the Constitution. It
on necessity and is granted by implication by the Con-

stitution because a grant of the principal carries with it the in-

cidental, and the Constitution was framed by reasonable men
and with reference to established and known principles, and must
be construed with reference to such principles. This ground waa

gone over at length in the Peacock case and decisions es well as

dicta and historical precedents were there adduced in support of

it. There is no need of repetition here. It is supported by the

practice of the executive department of the government in the

numerous eases of annexation that have occurred since the adop-

tion of the Constitution. It is supported by the treaties and acta

of Congress by which territory has been' acquired, and which

were framed on that theory, as well as by subsequent acts of

Congress determining the status of the acquired territory, which

also have been framed on the theory that the existing laws of the

acquired territory relating to internal relations had continued

vnchanged after annexation until further action by Congress.

It is supported Ijj- - tho express language of the Constitution itself,
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